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 1.  TIME:  9:00   CASE#: MSC18-00394 
CASE NAME: DILLARD VS FIDELITY NATIONAL  
SPECIAL SET HEARING ON: COMPLIANCE SET BY DEPT.39 
* TENTATIVE RULING: * 
 
The Final Compliance report and accompanying declaration establish compliance with the terms 
of the judgment.  The Administrator is directed to disburse the remaining 5% of the attorney’s 
fee award to counsel.  The proposed Amended Judgment as submitted by counsel will be 
entered by the Court.  The parties must comply with Paragraph 27 of the judgment, i.e., serve 
the amended judgment on the Judicial Council and file proof of service with the court. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC19-00279 
CASE NAME: MOLALE VS ARCH TELECOM INC 
SPECIAL SET HEARING ON: SEE RELATED CASE MSC20-01679 SET BY DEPT 
39 
* TENTATIVE RULING: * 
 
 See line 6. 

  

 3.  TIME:  9:00   CASE#: MSC20-00957 
CASE NAME: ALEXCIA ANDERSON v ABC PHONE  
HEARING ON MOTION TO/FOR APPROVE PAGA SETTLEMENT FILED BY 
ALEXCIA ANDERSON 
* TENTATIVE RULING: * 
 

 Alexcia Anderson moves for approval of the settlement of her PAGA suit against ABC 

Phones of North Carolina, Inc. 

A. Background of the Case and Terms of Settlement 

This a PAGA-only case, alleging a variety of violations of the Labor Code concerning 

failure to pay wages for all time worked, failure to pay overtime, failure to provide proper meal 

and rest breaks, and failure to provide accurate itemized wage statements.   

The total settlement payment is $790,000.  This is composed in part of attorney’s fees of 

$263,333.33 (one-third of the total recovery), $13,706.67 in litigation costs, and a maximum of 

$15,000 in costs to the settlement administrator.  ILYM Group is the administrator. The 

remainder of the funds, $497,960.60, is a PAGA penalty, which will be distributed 75% to the 

LWDA and 25% to the aggrieved employees.  The employee share will be distributed based on 

each aggrieved employee’s number of pay periods worked during the relevant time period.  

There are 2,561 aggrieved employees, making the average individual share about $48.60. 
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Plaintiff’s counsel attests that substantial discovery was undertaken. The matter settled 

with the assistance of an experienced mediator. 

Plaintiff provided required notices to the LWDA of the initial claims on February 11, 2020. 

In addition, the LWDA was notified of the proposed settlement on May 14, 2021. 

The settlement provides a process for mailing notice to the aggrieved employees, who 

will not have to submit a claim.  Because this is not a class action, as to which employees could 

object or opt out, the notice will explain the nature of the settlement and will include the check 

for the employee.  If checks are returned as undeliverable, the administrator will conduct a 

follow-up.  If the check is not returned within 30 days, it will be “conclusively presumed” that it 

was received.  If it is not cashed within 180 days, the uncashed funds will be sent to the State of 

California Unclaimed Wage or Property Fund.  

There are a number of other cases raising PAGA claims against the same defendant for 

the same or other violations, during the same time period.  Specifically, plaintiff states that “[t]his 

case is one of eleven related cases many of which are foreclosed by the entry of judgment in a 

prior PAGA action entitled Trujillo v. ABC Phones of North Carolina, Inc. (Orange County Sup. 

Ct. No. 30-2018-01022678-CU-OE-CXC).”  Plaintiff asserts that this case “is the earliest filed 

PAGA case pending in state court following entry of judgment in Trujillo such that this case has 

exclusive concurrent jurisdiction and the earliest PAGA period not foreclosed by Trujillo.”  

Plaintiff further states that counsel made an effort to make various arrangements with counsel 

for plaintiffs in the other cases, but was not able to do so.  The settlement provides that plaintiff’s 

counsel would give notice to counsel in the related PAGA actions, that those parties would have 

sixty days to object to the settlement, and that the parties to this action would have fourteen 

days to file opposition. 

One of those plaintiffs, Ariel Klink, plaintiff in Klink v. ABC Phones of North Carolina, Inc., 

et al, Alameda Superior Court No. RG20071441 (filed august 14, 2020), did intervene in this 

case, filing a motion to intervene, which was not opposed by any party, and was granted on May 

27, 2021.  Klink has filed a response to this motion indicating that she does not oppose it if the 

Court approves the parties’ stipulation.  The stipulation, signed by Klink, Anderson, and 

defendant, essentially provides that the settlement will not preclude Klink’s “seating” claims 

under Labor Code section 2751, which apparently were not pleaded or noticed by Anderson.  

Apparently, Klink does not dispute that other claims she raised in her complaint are resolved by 

the proposed settlement in this case.  It appears to the Court that the scope of the release as a 

general matter is proper, and it is within the purview of these parties, based on the existing 

notices and pleadings, to carve out the seating claims for the Klink matter.  (The Court will sign 

the stipulation.) 

While the total amount of attorney’s fees of $263,333.33 (one-third of the settlement) is 

clear enough, the method of allocation is unusual. Anderson’s counsel agree that they will 

request only one-fourth of the total settlement ($197,500), which the two firms will divide equally. 

(Par. 3.14, 5.2(a), 5.4.) This constitutes 75% of the fees proposed.  The agreement does not 

specify what will become of the potentially remaining $65,833.33.  Counsel’s declaration, 
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however, states that “[t]he Proposed Settlement allows for other attorneys to apply for a portion 

of the attorneys’ fees if they can demonstrate that they contributed meaningfully to the case.”  

(Winston Dec., Par. 11.)  (The Court did not find such language in the agreement.) 

On June 18, 2021, the Court heard an ex parte application from plaintiffs in another 

matter, Popov v. ABC Phones of North Carolina (San Diego Superior Court No. 37-2020-

0026318-CU-OE-CTL).  The application sought to file a complaint in intervention and approval 

of attorney’s fees in the amount of 8.33% of the total recovery, which is the remaining potential 

attorney’s fees that were not sought by counsel in this case.  The Court did not grant the 

application, but granted an order shortening time, which will allow the matter to be heard on July 

1, 2021.  While it appears that the parties intend to resolve those matters as well as this motion, 

they do not necessarily have to be resolved at the same time. 

B. Standards for Review of a PAGA Settlement 

While there is no binding authority concerning the proper standard of review of a PAGA 

settlement, one federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. 

(N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action 

settlements that included PAGA claims in part because the plaintiffs’ claims added up to as 

much as $1 billion in PAGA penalties but parties settled those claims for $1 million, or 0.1% of 

their alleged maximum value.  As the court stated, “where plaintiffs bring a PAGA representative 

claim, they take on a special responsibility to their fellow aggrieved workers who are effectively 

bound by any judgment. [citation omitted] Such a plaintiff also owes responsibility to the public 

at large; they act, as the statute's name suggests, as a private attorney general, and 75% of the 

penalties go to the LWDA ‘for enforcement of labor laws . . . and for education of employers and 

employees about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, 

the LWDA itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, 

the relief provided for under the PAGA be genuine and meaningful, consistent with the 

underlying purpose of the statute to benefit the public[.]”  The Uber Techs court noted that “a 

court may reduce the penalty when ‘to do otherwise would result in an award that is unjust, 

arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  

Nonetheless, the court noted that the plaintiff had provided no “coherent analysis” to justify the 

“relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
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purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 

The overall assessment of the value of the case, while not detailed, is sufficient to 
establish that it is fair and reasonable.   Plaintiff estimated a potential exposure of defendant to 
penalties of about $5.5 million.  There are substantial legal and factual issues, however, 
concerning the legality of defendant’s policies, proper premium pay, and calculation of overtime.    
In addition, PAGA penalties are subject to reduction by the court in the exercise of its discretion. 

The novel approach to attorney’s fees in this matter requires some consideration.  Labor 

Code section 2699(g)(1) provides that a prevailing employee in a PAGA action may recover 

attorney’s fees.  The requested fee of $263,333.33 is based on a percentage of the gross 

recovery (one-third).  Plaintiff’s counsel, however, requests only $197,000 (one-fourth) of the 

gross recovery. Nothing in the statutory provision dictates whether a “lodestar” fee approach or 

a “common fund” approach is preferred.  This Court believes it is appropriate in PAGA cases 

(including PAGA-only cases) to require a lodestar cross-check as provided under Lafitte v. 

Robert Half International (2016) 1 Cal. 5th 480, 503, in which the Supreme Court endorsed the 

use of a lodestar cross-check as a way to determine whether the percentage allocated is 

reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should 

be adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  This is within the Court’s 

discretion, however, and Anderson urges the Court to decline to require a lodestar cross-check, 

and simply approve the one-third fee.   

Nonetheless, counsel have provided the information from which the cross-check can be 

performed. That information shows that counsel David Winston worked 65.10 hours, at a rate of 

$515 per hour, for a total lodestar fee of $33,526.  Counsel Ackerman, and others in his firm, 

worked 61.62 hours at rates of $600 per hour (Mr. Kreitenberg) $850 (Mr. Ackermann) and $200 

(paralegal Ms. Blackwell), for a total lodestar fee of $36,361.67.  The combined total is 

$69,887.67.  The implied multiplier, based on the $197,500 figure, is 2.82. 

Plaintiff argues that such a multiplier is appropriate based on the factors outlined in a 

variety of cases, which include the risk of loss, as well as other factors.  Counsel argue that this 

was a particularly risky case, that they litigated the case efficiently and obtained an excellent 

result, and to disallow the multiplier would punish this efficient litigation.   Counsel did take the 

case on a contingent fee basis, but nothing indicates that the nature of the claims here involves 

more risk than many other PAGA cases.  Based on the relatively small number of hours (137 

between the two firms—about two hours a week), the case did not create substantial risk to 

counsel, nor did it require them to turn away other work.  Accordingly, the Court concludes that 

a multiplier of 1.5 is appropriate in this case, and therefore awards $104,831.50. 
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The other matter concerns the potential “balance” of $65,833.33.   Based on the 

aforementioned ex parte application, the parties request that those funds be awarded to the 

Popov plaintiffs.  This will be considered only as part of the motions now scheduled for July 1. 

The costs of $13,706.07 are reasonable and are approved. 

Plaintiff has submitted sufficient documentation of litigation costs, and they are approved 

in the amount of $13,706.07. 

D. Conclusion 

Based on the record, the motion for approval is granted, with the attorney’s fees reduced 

to $104,831.50.   Based on Paragraphs 3.14 and 3.17 of the settlement agreement, any funds 

allocated to attorney’s fees that are not approved by the Court will not revert to defendant, but 

become part of the PAGA penalty amount.  The further fee request of the Popov plaintiffs will be 

considered on July 1. 

Counsel are directed to prepare an order including this ruling, the other provisions 

submitted in the proposed order, and a corresponding judgment.  The order would include a 

compliance hearing for a suitable date chosen in consultation with the Department’s clerk.  One 

week before the compliance hearing, counsel shall file a compliance statement. 5% of the 

attorney’s fees shall be withheld by the Administrator pending the compliance hearing.   

 

  

 4.  TIME:  9:00   CASE#: MSC20-00957 
CASE NAME: ALEXCIA ANDERSON v ABC PHONE  
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Hearing vacated. 

  

 5.  TIME:  9:00   CASE#: MSC20-01026 
CASE NAME: MARTINEZ VS CASTLE MANAGEMENT 
HEARING ON MOTION TO/FOR HAVE ADMISSIONS DEEMED ADMITTED, FILED 
BY 101 EAST LELAND ROAD, LLC, CASTLE CREEK COMPANY, INC. 
* TENTATIVE RULING: * 
 

Hearing required. 

This is a personal injury action, against the owner and operator of property on which 

plaintiff alleges that he was injured.  Defendants served plaintiff with first-wave discovery, by fax, 

on November 6, 2020.  Responses were due December 7, 2020. On December 14, 2020, 
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defense counsel sent an email inquiring about the discovery, to lawcrespo@sbcglobal.net.  

Apparently, this resulted in an extension, because on January 25, 2021, defense counsel sent 

another email to the same address, stating that an extension had been granted but that it had 

expired.  Defense counsel granted plaintiff’s request for another extension, and responses were 

due on February 10, 2021.  On February 22, defense counsel received a letter from plaintiff’s 

counsel (mailed February 15) saying the responses would be received by February 19.  On 

February 25, 2021, defense counsel received a fax version of unverified responses to the 

requests for admissions.  On March 8, defense counsel left a voice mail for plaintiff’s counsel 

advising him that a motion to compel would be filed.  On March 9, plaintiff’s counsel requested a 

further extension, which defense counsel refused.  A motion to compel was filed on March 12, 

2021, served by email on March 11, 2021. Plaintiff did not respond, and the motion was granted, 

giving plaintiff until April 29, 2021 to respond without objection.   Plaintiff did not respond. 

The pending motion is defendants’ motion to have admissions deemed admitted and for 

issue sanctions, based on the fact that defendant did not comply with the order.  It was filed May 

11.  Plaintiff’s counsel attests that he heard nothing about the original motion to compel until he 

received the supporting memorandum for the pending motion in the ordinary mail on May 13, 

2021.  He left defense counsel a voice mail saying he had never received the motion, but did not 

receive a response.  In a telephone case management conference held on May 14, 2021, 

plaintiff’s counsel advised the Court that he had not been aware of the Court’s order.  Plaintiff’s 

counsel then made various unsuccessful attempts to contact defense counsel and ultimately 

spoke with defense counsel on the telephone on May 27, 2021.  He checked his email and 

could not find any of the documents in question.  At defense counsel’s suggestion, he checked 

his “spam box,” and “her email was there.”  Subsequently, on June 8, he found other emails 

from defense counsel in his “spam box.” He attests that his “spam box only allowed [him] to see 

emails that went to [his] spam box from May 20, 2021, through June 8, 2021.”  His “in box” did 

not contain other emails from defense counsel.  Counsel states that “[i]t appears that emails 

from her firm are going directly to my spam box.” 

In other words, the evidence before the Court is that the emails were received, but were 

going into the spam folder.  While this Court is not aware of any specific authority on this point, it 

is this Court’s view that this constitutes receipt of the documents.  Receiving counsel is 

responsible for either (1) adjusting the spam filter so that important email is not directed into the 

spam folder; or (2) checking the spam folder frequently.  He did neither. 

 The Court notes that California Rule of Court, Emergency Rule 12, adopted April 16, 

2020, allows for electronic service for a party that has appeared in an action through counsel.  It 

also requires that “[b]efore first serving a represented party electronically, the serving party must 

confirm by telephone or email the appropriate electronic mail address for counsel being served.” 

(CRC, Emergency Rule 12(b)(1).) Plaintiff, however, does not rely on failure to comply with the 

rule, nor would it be appropriate, since it is clear that the correct electronic mail address was 

used throughout the course of dealing, including well before the motion to compel. The evidence  

indicates that plaintiff’s counsel was receiving defense counsel’s messages, which constitutes 

adequate “confirmation” under these circumstances. 

mailto:lawcrespo@sbcglobal.net
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A party may obtain relief from failure to respond to discovery, on motion, where the 

failure to respond was due to “mistake, inadvertence or excusable neglect,” but only where the 

party has served responses that are in “substantial compliance” with the code.  (§ 2031.300(a) 

[requests for production], § 2033.280(a) [requests for admission], and 2030.290(a) 

[interrogatories].)  While relief under section 473 is often available in cases of mistake, “[r]elief 

under section 473 is unavailable when the discovery act provides analogous, if more limited, 

relief.”  (Zellerino v. Brown (1991) 235 Cal.App.3d 1097, 1107.)  Where a propounding party 

moves to have requests for admissions deemed admitted, the court “shall make this order, 

unless it finds that the party to whom the requests for admission have been directed has served, 

before the hearing on the motion, a proposed response to the requests for admission that is in 

substantial compliance with Section 2033.330.”  Even where the proposed responses are 

permitted, “[i]t is mandatory that the court impose a monetary sanction…on the party or 

attorney, or both, whose failure to serve a timely response to requests for admission 

necessitated this motion.”  (§ 2033.280(c).)  

Plaintiff’s counsel’s response to the motion is only that he did not receive the moving 

papers, and that he served responses on June 9 and June 10, 2021.  He also served the 

missing verifications from the initial responses on May 28, 2021. The Court has no indication, 

however, that the responses are in substantial compliance with the Code of Civil Procedure.  All 

of these responses were made without objection, as required by the Court’s previous order.  

The responses, however, were not accompanied by any actual production of documents.  

Moreover, in a number of instances, the responses state that plaintiff has no such documents, 

but do not state the matters required under section 2031.230, i.e., “that a diligent search and a 

reasonable inquiry has been made” and “whether the inability to comply is because the 

particular item or category has never existed, has been destroyed, has been lost, misplaced, or 

stolen, or has never been, or is no longer, in the possession, custody or control of the 

responding party.” 

The Court is concerned, however, that counsel’s neglect in this situation would greatly 

prejudice the party.   The Court may have little discretion at this point with regard to the requests 

for admissions, but is not required to grant the evidentiary sanctions (see Defendant’s 

memorandum, p. 4, items 1-4), which essentially would find in favor of defendants on all 

elements of the case. 

As to monetary sanctions, it is clear that the failure to provide timely and compliant 

responses has caused defendants to incur substantial costs.  The issue is whether plaintiff 

“acted with substantial justification or that other circumstances make the imposition of the 

sanction unjust.”  (§§ 2030.290(c), 2031.300(c).  With respect to the requests for admission, 

section 2033.280(c) expressly requires that a monetary sanction be awarded, even if relief is 

granted to the responding party. 

Both counsel are directed to address these issues. 
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 6.  TIME:  9:00   CASE#: MSC20-01679 
CASE NAME: TORRES VS ARCH TELECOM INC. 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY GEORGE TORRES 
* TENTATIVE RULING: * 
 
In its previous ruling for the hearing set May 27, 2021, the Court found the settlement 
acceptable, except for the lack of any provisions addressing any failure by defendant to make 
the required installment payments.  The parties have now submitted an amendment that would 
provide a short grace period for late payments and an acceleration clause, i.e., a provision that 
failure to make any payment would make all remaining payments immediately due.  Given that 
several of the payments already have been made, and a relative few are due after the order is 
final, the Court finds that the change adequately addresses the issue, and the settlement is 
approved. 
 
Counsel are directed to prepare an order reflecting the prior tentative ruling, this ruling, and the 
other provisions reflected in the proposed order submitted with the motion.  Counsel should 
obtain a date for the final approval that tracks with the timeline for giving notice in consultation 
with the Department 39 clerk. 

  

 7.  TIME:  9:00   CASE#: MSC20-02326 
CASE NAME: TRUJILLO VS JOHN MUIR HEALTH 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY TITANIA 
TRUJILLO 
* TENTATIVE RULING: * 
 
 The motion is granted.  Pursuant to CRC 3.1362(e), counsel is directed to serve the client and 
all parties that have appeared in the action with the order granting the motion, including notice of 
the next pending appearance, which is the Case Management Conference set for August 23, 
2021, 8:30 a.m. Counsel is not formally relieved until proof of service of the order is filed with the 
court. 

  

 8.  TIME:  9:00   CASE#: MSC20-02326 
CASE NAME: TRUJILLO VS JOHN MUIR HEALTH 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ELSA 
TRUJILLO 
* TENTATIVE RULING: * 
 
 The motion is granted.  Pursuant to CRC 3.1362(e), counsel is directed to serve the client and 
all parties that have appeared in the action with the order granting the motion, including notice of 
the next pending appearance, which is the Case Management Conference set for August 23, 
2021, 8:30 a.m. Counsel is not formally relieved until proof of service of the order is filed with the 
court. 
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 9.  TIME:  9:00   CASE#: MSC20-02326 
CASE NAME: TRUJILLO VS JOHN MUIR HEALTH 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY ANTONIO 
TRUJILLO 
* TENTATIVE RULING: * 
 
 The motion is granted.  Pursuant to CRC 3.1362(e), counsel is directed to serve the client and 
all parties that have appeared in the action with the order granting the motion, including notice of 
the next pending appearance, which is the Case Management Conference set for August 23, 
2021, 8:30 a.m. Counsel is not formally relieved until proof of service of the order is filed with the 
court. 

  

10.  TIME: 10:00   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
SPECIAL SET HEARING ON: FURTHER ISSUE CONFERENCE SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
Appearances required. 

 


